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(v) Documents attesting to the out-
standing reputation of theaters, con-
cert halls, night clubs, and other estab-
lishments in which the alien has ap-
peared or is scheduled to appear; and/or 

(vi) Documents attesting to the out-
standing reputation of theaters or rep-
ertory companies, ballet troupes, or-
chestras, or other organizations in 
which or with which the alien has per-
formed during the past year in a lead-
ing or starring capacity. 

(e) Determination. An Immigration Of-
ficer determines whether the employer 
and alien have met the applicable re-
quirements of § 656.10 and of Schedule A 
(§ 656.5); reviews the application; and 
determines whether or not the alien is 
qualified for and intends to pursue the 
Schedule A occupation. The Schedule A 
determination of DHS is conclusive and 
final. The employer, therefore, may not 
appeal from any such determination 
under the review procedures at § 656.26. 

(f) Department of Labor copy. If the 
alien qualifies for the occupation, the 
Immigration Officer must indicate the 
occupation on the Application for Per-
manent Employment Certification form. 
The Immigration Officer then must 
promptly forward a copy of the Applica-
tion for Permanent Employment Certifi-
cation form, without attachments, to 
the Chief, Division of Foreign Labor 
Certification, indicating thereon the 
occupation, the Immigration Officer 
who made the Schedule A determina-
tion, and the date of the determination 
(see § 656.30 for the significance of this 
date). 

(g) Refiling after denial. If an applica-
tion for a Schedule A occupation is de-
nied, the employer, except where the 
occupation is as a physical therapist or 
a professional nurse, may at any time 
file for a labor certification on the 
alien beneficiary’s behalf under § 656.17. 
Labor certifications for professional 
nurses and for physical therapists shall 
not be considered under § 656.17. 

§ 656.16 Labor certification applica-
tions for sheepherders. 

(a) Filing requirements and required 
documentation. (1) An employer may 
apply for a labor certification to em-
ploy an alien (who has been employed 
legally as a nonimmigrant sheepherder 
in the United States for at least 33 of 

the preceding 36 months) as a sheep-
herder by filing an Application for Per-
manent Employment Certification form 
directly with DHS, not with an office 
of DOL. 

(2) A signed letter or letters from 
each U.S. employer who has employed 
the alien as a sheepherder during the 
immediately preceding 36 months, at-
testing the alien has been employed in 
the United States lawfully and con-
tinuously as a sheepherder for at least 
33 of the immediately preceding 36 
months, must be filed with the applica-
tion. 

(b) Determination. An Immigration Of-
ficer reviews the application and the 
letters attesting to the alien’s previous 
employment as a sheepherder in the 
United States, and determines whether 
or not the alien and the employer(s) 
have met the requirements of this sec-
tion. 

(1) The determination of the Immi-
gration Officer under this paragraph (b) 
is conclusive and final. The em-
ployer(s) and the alien, therefore, may 
not make use of the review procedures 
set forth at §§ 656.26 and 656.27 to appeal 
such a determination. 

(2) If the alien and the employer(s) 
have met the requirements of this sec-
tion, the Immigration Officer must in-
dicate on the Application for Permanent 
Employment Certification form the occu-
pation, the immigration office that 
made the determination, and the date 
of the determination (see § 656.30 for 
the significance of this date). The Im-
migration Officer must then promptly 
forward a copy of the Application for 
Permanent Employment Certification 
form, without attachments, to the Of-
fice of Foreign Labor Certification 
(OFLC) Administrator. 

(c) Alternative filing. If an application 
for a sheepherder does not meet the re-
quirements of this section, the applica-
tion may be filed under § 656.17. 

[69 FR 77386, Dec. 27, 2004, as amended at 71 
FR 35523, June 21, 2006] 

§ 656.17 Basic labor certification proc-
ess. 

(a) Filing applications. (1) Except as 
otherwise provided by §§ 656.15, 656.16, 
and 656.18, an employer who desires to 
apply for a labor certification on behalf 
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